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August 30, 1955
Proposed Agenda For Meeting
of
California Law Revision Commission

September 16 - 17, 1955

Consideration of Minutes of Heeting of June 25, 1955,
Consideration of memorandum of Executive Secretary re
personnel for Agenda work (See Memorandum No., 1,
enclosed herewith).

Consideration of memorandum of Executive Secretary regarding

the Agenda and the Reports of the Agenda Commiltee [See -

Memorandum No. 2, enclosed herewith).

Consideration of Proposed Budget for fiscal year 1956-57
(See Memorandum No, 3, enclosed herewith}.

Consideration of memorandum of Executive Secretary re items
on current Calendar of Topics for Study (See Memorandum
Nos 4, enclosed herewith).

Consideration of memorandum of Executive Secretary re
Committee work by Commission members {see biemorandum No. 5,
enclosed herewith).

Consideration of memorandum of Executive Secretary concerning
relationship with the Legislature (See Memorandum Neo. 6,

enclosed herewith).
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MINUTES OF MEETING
oF

SEPTEMBER 16 and 17, 1955

Pursuant to the call of the Chailrman, the Law Revision Commission
met on September 16 and 17 at Sen Francisco, California.
FRESENT :
Mr. Thomas E. Stanton, Jr., Chairman
Mr, John D. Babbage, Vice Chairman {Sept. 16}
Honoreble Jess R. Dorsey, Senate
Honorable Clark L. Bradley, Assembly {Sept. 17)
Mr. Joseph A. Ball
Mr. Bert W. Lévit {Sept. 17)
Mr. Stanford C. Shaw
Mr. John H. Swan
Mr. Ralph N. Kleps, ex officio
ABSERNT :
Mr. Semuel D. Thurman
Mr. John R. McDonough, Jr., Executive Secretary of the commission,
and Mrs, Virginia B. Hordby, Assistant Executive Secretary of the commission,
were present on both days. Mr. Charles W. Johnson, Chief Deputy Legislative
Counsel, was present on both days. Mr. Thomas E. Cochran, the commission's
Regearch Consultant oen Study No. 10 and Mr. Norris Burke, Chief Research
Attorney {or the Judieial Council, were present during a part of the meeting

on Friday, September 16. During a part of the meeting on Friday, a number
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of members of the Bench and Bar were also present at the invitation of the
commlission to make suggestions concerning its work.

The minutes of the meeting of the commission on June 25, 1955, vhich
had been distributed to the members of the commission prior to the meeting,

were unanimously approved.

. 1. AGENDA

A. Action on Pending Suggestions: The commission considered the

report of the Agende Committee recommending action on a number of suggestions
and reached the following decisions:

Immediate Study. The commission decided that the following suggestions

should be placed on the list of Toplcs Selected for Immediate Study:

29(3) T9
39 ok
76(1)

Future Study. The commission decided that Suggestion No. g5 should

be placed on the 1ist of Topice Intended for Future Study.
Postponed. The commission postponed consideration of the following
suggestions:
35 87
80

Consolidste. The commission consolidated the following suggestions

with Topic No. 10 [as originally reported to the Legislature], which is a

study to determine whether the Small Claims Court Law ghould be revieed:

2.1.{3) ¥7(1)
21(h) 68
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Not Accept. The commission decided that the following suggestions

should not be accepted for study:

21%2} 6021) 5
21(5) 60{2) 82
224 67{(1) 83
29(2) 67{2) 8k
38 6723) 8521)
L5 69{1) 85(2)
Ls 6922) 86
k7{2) 69(3) 89
k7(3) 70 90
Hird hg 72 91
47(5 T3 92

In addition the commission decided that thF following action should be
taken with regard to some of the suggestions which were not accepted:

1. Tt was decided that Suggestion No. 21(2), relating tc appointment
of counsel for indigent defendants, end the mimeographed report on that
suggestion should be gent to Mr. Gerret Flmore of the State Bar, together with
a letter explaining the action of the commission.

2. It was decided that Suggestion No. 82, relating to meking it a
ground for new trial in criminal cases that it ie impossible to have ihe
phonographic record of the trial transcribed, should be sent to the Secretary
of the State Bar with the suggestion that it mey be deemed appropriate for
study by the State Bar Committee on Criminsl Law and Procedure.

3. It was decided that it should be suggested to the originators of
Suggestions No. 224, 47(2), 47(3), b7(%), 47(5), 69{(2), 75 and 86, all of
which relate to the Vehicle Code, that they may wish to write to the Assembly
Interim Committee on Transportetion and Commerce about the problemes ralsed by
thelr suggestiocns.

4, 1t was decided that it should be suggested to the originators of

Suggestions No. 85(1) and 89, which relate to elections, that they may
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wish t0 write to the Assembly Interim Committee on Elections and Reapportion-
ment about the problems raised by their suggestions.

5. It was decided that the Executive Becretary should congider
suggesting to the originetors of Suggestions No. 21(5) and 69(1), which relate
to justice court matters, that they may wish to present the problems raised by
their suggestions to the Justices and Conetables Association.

B. Personnel for Agenda Work: The commission considered a memorandum

by the Executive Secretary pointing out the large emount of research which

miat be done in connection with preparing a calendar of topics for etudy and

" the difficulties involved in the present arrangement under the contract with

Stanford University. Stanford has been using law review men to do thie
research but this method has not proved satisfactory because the students are
so involved in their other work that they cannot devote enough time to it. The
possibility of adding a second Junior Counsel to the staff to handle the Agends,
work was discussed but rejected because of the shortage of space at the Law
School and also because it is not certain that there will be enough Agenda work
to keep one person busy full time. It was decided that the commission should
discuss with Stanford whether the University can meke another arrangement for
doing the Agenda reeearch, possibly by having one of the Lsw School's Teaching
Fellows devote a part of his time to this work.

C. Further Solicitation of Suggestions: The Executive Secretary

reported that the commission has received almost no suggestions during 1355
from membere of the Bench and Besr for the revision of the law. The commission
discussed what might be dene to stimulate interest in its work and decided

that a letter should e sent to the judges, law professors, and bar assoclations

S
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throughout the State requesting suggestions. It was alsc decided that the
Chairman should try to write an article for the State Bar Journal telling of
the work of the commission and requesting suggestions and should attempt to
have an announcement of the commission's interest in receiving suggestions
published in the State Bar Journsl.

D, Suggestions for Law Revision from Members of the Bench end Bar:

On the efternoon of Friday, September 16, the commission received members of

the Bench and Bar who responded to the commigsion's general invitation to

attend the meeting for the purpose of making suggestions for revision of

the law. The persons who attended the meeting of the commission lncluded

Mr. Norris Burke, Mr. B. E. Witkin, Mr, Felix Stumpf, Professor Edward Barrett,
(:: Mr. Allan Sepiro, Mr., Frank Baker, Judge Raymond Peters, Judge Fred Wood and

Mr. John Anderton of San Francisco. The following suggestions were made:

1. Judge Peters suggested that something should be done to allow the
expenditure of state money for educating and rehabilitating inmates of the
county Jjails.

2, Mr, Stumpf urged the commission to collect and publish materials
relating to the legislative history of enactments which afe of coneern to
lawyers.

3. PFProfessor Barrett suggested that the topics which the commission
has selected for study are, generally speaking, too narrow in scope and that
the commiseion should study broader areas of the law. He suggested that,
for example, the study of Limitations of Actions in California prepared by

Mr, Allan Sapiro of San Francisco for a State Bar panel discussion might be
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considered as the basis for a genersl revision of the law in that area.

h, Judge Wood suggested thet the commission study the law relating
to illegal searches and seizures and, if necessary, recommend revision of
any provisions which may prove to be & hindrance in developing an enlightened
set of rules under the newly announced ban on illegally obteined evidence.

5. Mr, Witkin recommended that the commission make & geries of studies
in seversl major areas of private law to determine what need for law revision
in such fields may exist. He also suggested that the commission recommend
over-all revieion in such areas to the Legislature rather than continue its
present practice of studying isolated, relatively minor problems in unrelated
fields.

E. Matters on Current Agenda of Judicial Council: Mr, Norris Burke,

Chief Research Attorney for the Judicial Council, discussed with the commission
what might be done to evoid any duplication of effort or overlapping of study
rrojects between the Judiclal Council and the commission. He outlined the
preeent program of the Judiclel Council, which includes studies of the extra-
ordinery writs; Article VI of the Constitution {Courts); pre-trial procedure
which may eventually include discovery proceedings, demurrers, motions, ete;
and judicial statistica. He said that he would keep the Executive Secretary
informed of matters being considered by the Judicial Council and the Chairman
of the comeission assured him that the commission would advise him of matters

placed on the cormisasion's calendﬁr of topics selected for immediate study.
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2. CURRENT STUDIES

A. Selection of Research Consultants: The Executlve Secretary

reported that, pursuent to the suthority given to the Chairman and the
Executive Secretary at the meeting of June 25, they had retained Regearch
Consultants for all of the topics that the commission had decided should be

gtudied by consultente. The consultants and their ccmpensation are as follows:

Study No. Subject Consultant Compensation
. Restraints on Alienstion Prof. Turrentine -
Stanford $ 1,000
2. Proof of Foreign Law Prof. Hogan -
‘ Hastings 50
. 3. Dead Man Statute Prof . Chadbourn -
C | UCLA 750
L, Survival tort actions
arising elsewhere Prof. Sumner - UCLA 500
5 Frob. Code § 201.5 Harold Marsh - Atty.
S.F. 750
B. C.C.B, § 660 Prof. Barrett - Boalt 500
10, Penal Code § 194 Thomas Cochran - Depi.
' D-A- .- LUA' 750
13. Parties on Cross Actions Prof. Howell - USC T5C
1k, Administrator in Quiet
Titlie Action Prof. Maxwell - UCLA 500

The Executive Secretary reported that in writing to each consultant
he had requested that the consultant submit a preliminary report in the near
future outlining how he would propose to proceed so that the comnittee of the

C commission assigned to his study could use it as the basis of a discussion
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with him to determine the genersl scope of the study. He also reported
that he had sugmgested to the consultants deadlines ranging from December 1,
1955 to April 1, 1956 for the submission of the first drafts of their final
reports.

B. Form of Report: The Executive Secretary reported that he had had

several inguiries from the Research Consultants as to the general form in
which they should submit their repcrts. He called the attention of the
comuission to & report on Sﬁuﬁy Ko. 7 - Retention of Venue in an Improper
Court for Convenience of Witnesses - which had been prepered by the staff and
suggested that the commission might wish to approve the form of that report
so that it could be sent to the consultants as a general guide, After the
commission examined and discussed the general form of the report on Study

No. 7, a motion was made by Senator Dorsey, seconded by Mr. Swan, and unani-
mously passed that the report be epproved as an acceptable form,

C. Study No. 10 - Penal Code Section 194: Mr. Thomas W. Cochran, the

Research Consultant on Study No. 10 presented an oral report to the commission
on the progress of his work. He stated that he has read and digested all of
the cases involving conflicts between Penal Code Section 19a and other
statutory provisions in the Penal Code and elsewhere requiring imprisonment

in the county jail for more then one year. These cases uniformly hold thai
Section 19a controls and that imprisonment in the county Jail must be limited
to one year. Mr. Cochran also reported that he has made a search of the Penal
Code and the other codes for misdemeanors which are punishable by imprisomment
in the county jail for longer than one year and which therefore conflict

with Section 19s.
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Mr. Cochran reported that while the major portion of the legal
research on his study has been completed, the research sheds little light
on the important question of how the conflict between Section 19a and the
other statutory provisions should be resolved. Mr, Cochran proposed that the
commission ascertain the views of persons familiar with the practical aspects
of county jail impriscnment before itldecides whether the underlying policy
of Section 19a - that no person should be committed to the couﬁty Jail for
longer than a year - is basically sound.

The committee appointed by the Chairman to work with Mr. Cochran on
Study No. 10 ( Mr. Ball, Cheirman, and Mr. Shaw) recommended that the commission
write a letter to all superior and municipsl court judges, sheriffs, probation
officers, public defenders, pﬁrole ﬁfricers and others who might be familier
with the metter, inviting them to express their views as to whether punishment
in the county jail should be for more than one year in the cases now designated
by statute or whether, on the other hand, these statutory provisions should de
amended to conform with the policy of Section 1%e that no persons should be
imprisoned in the county jail for more than one year. This recommendation of
the committee was unanimously adopted by the commission. It was decided that
the office of the Executive Secretary should handle the mimeographing and
mailing of the letter after consultation with Mr. Cochran.

D. Study No. 18{L) - Figh and Game Code: The Executive Secretary

reported that, pursuant to the authority given to the Chairman et the meeting
of June 25, a contract had been made with the Legislative Counscl to make a
study of the Fish and Geme Code for the commission. The Legislative Counsel
will submit a draft of a proposed revision of the Fish and Geme Code by

February 1, 1956.
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The Executive Secretary reported that he had met with Mr. Seth Gordon,
Director of the Depertment of Fish and Game, and Mr. William J. Earp,
representing the Fish and Game Commiesion, to discuss the commission's sssign-
ment to revise the Fish end Geme Code. He reported that both Mr. Gordon and
Mr, Harp offered whatever assistance the commission and the Legislative
Coungel might need and that Mr. Gordon in particular eppeared to be both
enthusiasgtic and cooperative about the project.

The commission discussed whether it should contact sportemen's clubs
and orgenizations at this time to notify them of the commission’'s assignment
to revise the Fish and Geme Code and to request suggestions. It was decided
that such contact should be established as early as possible both through
letters and through a notice in the sportsmen's publications. The Executive
Secretary was instructed to prepare and mail a letter to all sportsmen’s

. groups requesting suggestions for the revision of the Pish and Game Code and
to forward any suggestions received to the Legislative Counsel.

E. 8tudy No. 17(L) - Inheritance and Gift Tax: The Chalrman reported

thaet he had discussed the commission's assigmment to study the Inheritance
and Gift Tax law with Assemblyman McFall, the sponsor of Res. Ch. 205

(A.C.R, 33), but that Assemblyman McFall did not appear to have any specific
idea as to how the commission cught to proceed or how broad the scope of the
comnission's study should be. Apparently Assemblyman McFall originally had
in mind only matters of detail, not the broad question of whether Califormia
should sdopt an estate tax. However, he expressed to the Chairmen the view
that the commission's study need not be so limited, that the commission could

make its study as broad as it thinks necessary, and that as far as he is
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concerned the entire matter 1s within the commission's discretion.

The Executive Secretary reported that he had discussed the commission's
assigmment with Mr. James W. Hickey, Chief Inheritance Tax Attorney of the
Controller's Cffice, and that Mr. Hickey had expressed the willingness of
his offlce to cooperate with the commission and had sent him e list of
thirteen major differences between the federel estate tax and the state
inheritance tax.

The Chairman also reported that, pursuant to the commission's
instruction, be had notified the Board of Governors of the State Bar about
Res, Ch, 205 and had requested the State Bar to give the commission its view
with respect tc the feasibility end scope of the contemplated study. The
Board of Governors has referrved the question to the State Bar Commitiee on
Taxation and the cheirman of that committee has appointed a subcommittee to
consider the matter and has indicated that the subcormittee will make a
report of its conclusions and recommendations on or about October 15, 1955.

The Executive Secretary stated that he bad discussed Res. Ch. 205
with several members of the Bar and that thelr general opinion was that the
commission should use Res. Ch. 205 as an cpportunity to examine the broad
question of whether California should change from the inheritance to the
estate tax. They indicated that there would be little benefit to anyone from
making the inheritence tax law conform to the federal estate tax law in minor
respects so long a3 the basic structure of the inheritance tax law is retained.

The commnission discussed at length what the scope and purpose of its
study should be. Mr. Levit suggested that the commissica shoaid approach

this metter as a study project, rather than as an assignment to draft a new
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law or several alternative laws. He recommended that the cemmission meke a
preliminary study to serve as the basis of a report to the Legislature st
the 1956 Session. He said that such a study should point out that if the
Legislature is interested in greater conformity beiween State and Federal law
a preliminary choice must be made between studying (a) whether it would be
desirable to adopt an estate tax in Califernia and (b) how to achieve conformity
in minor details between the basically different estate and inheritance taxes
which now exist. It sheuld then peint out the basic differences between the
federal estate tax and the state inheritence tax, examine in a preliminary way
the general consequences of adopting an estate tax in Celifornia, and indicate
what might be done to make the state inheritance tax law cenform to the
federal estate tax law as to matters of detail, assuming thet the present
inheritance tax structure is retained. The study, he said, should be
sufficiently dstailed and accurste to permit the leglslature to meke & decisgion
as to how the commission should proceed, but should not purport to be an
exhaustive investigation ef all possible legal and economic considerations
invalved in proceeding along elther line, Mr. Levit recommended that if such
a study is made the commission consider retaining Mr. James B. Frankel ef the
San Francisco Bar as Research Consultant.

A motion was made by Mr. Swan, secended by Mr. Shaw, and unaenimeusly
adopted that the Chairmen and the Executive Secretary be authorized to
empley a Research Consultant for not more than $500 to make a study required

to be made under Res. Ch. 205 along the lines suggested by Mr. Levit.
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3. ADMINISTRATIVE MATTERS,

A. Budget for 1956-57. The Executive Secretary submittied a proposed

budget for the 1956-57 fiscal year. After some discussion a motion was mede
by Mr. Ball, seconded by Mr. Shaw, and unenimously adopted that the proposed
budget be approved except that the emount allowed for printing be reduced to
$6,000 and the amount allowed for research be increased to $1L,000.

The Chairmsn and the Executive Secretary were authorized to submit
estimates of the number and cost of study projects during 1956-57 if such
estimates are required by the Depsrtment of Finance in support of the amount
allowed for research in the proposed budget.

B. Appointment of Committees: The commission decided that there should

be two committees - & Northern Committee and a Southerﬁ Committee - to work
with the Research Consultants and the staff on Current Studies and make
recommendations to the commission. The members of the Northern Committee
will be Mr. Levit, Mr. Stantonjelvi.é Eﬁ%. The members of the Southern
Committee will be Mr. Babbage, Mr. Ball and Mr, Shaw. It was decided that
neither the legislative members nor the Legislative Counsel should serve on
comittees.

The commission discussed what should be the relationship of the
Executive Secretary and the coumittees, particularly with regard to the
ultimate responsibility for the substantive content of the Research Consultant's
report, It was decided that the Executive Secretary should keep track of the

progress of the consultants' work, make arrangements for committee meetings,

and devote as much time as feesible to studying the reports. However, it was
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agreed that the wltimate responsibility for checking the substantive content

of the consultants' work and for preparing the recommendations of the commission
would rest with the members of the committees and not with the Zxecutive
Secretary.

C. Relationship with the Legislature: The commission discussed methods

of developing effective liaison with the Legislature and its interim committees.
I+ was agreed that steps should be taken to avold conflict or cverlap between
commissitn studies and the work of interim committees and that the members and
the Executive Secretary should make as meny personal contacts with members of
the Leglslature as possible in order to familiarize them with the commission
and its work.

D, Hational Asscciation of Legislative Service Agencies: The Chairman

reported that both he and the Executive Secretary had received invitations
from the Governor of Florida to attend the meeting of the Netional Association
of legislative Bervice Agenciee being held in Miemi the middle of October.
He stated that he could not personally attend, but recommended that the
Executive Secretary be sent as the commission's representative to observe the
functioning of the Assoclation and ascertain what benefit the cormission may
obtain and what contribution the commission might meke from an active
participation in the Association. A motion was made by Mr. Shaw, seconded
by Mr. Swan, and unanimously sdopted that the Executive Secretary be authorized
to attend the meeting at State expense.

Respectfully submitied,

John R. McDonough, Jr.
Executive Secretary
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A STUDY OF THE LA RELATING TO
RETENTICH OF VENUE IN AN ILPROPER
COURT ON THE GROUND OF THE CONVENIENCE

OF WITNESSES

The purpose of this study is to determine whether, when the
defendant moves to change the place of trial of a civil action to the proper
court, the plaintiff should in all cases be permitted to oppose the motion
on the ground of the convenience of witnasaeg. (footnote noting that “proper"
court means a court designated by Code of Civil Procedure Section 392 to 395.1
and that a case may be tried in a different or "improper® court in cases cov=
ered by Sections 396b and 397)

Under the present law, when a plaintiff commences an action in a
court which is not the court designated for the trial of the action by the
provisions of Code of Civil Procedure Sections 392 to 395, defendant may
move to transfer the action to the proper court. If the defendant has filed
an answer, the court may consider a counter motion to retain venue in the im~
proper court on the ground of convenience of witnesses, This procedurs is
authorized by Code of Civil Procedure Ssction 396b, which provides:

8396b, Except as otherwise provided in Section 396a
Zﬂhstice courts/, if an action or proceeding is commenced
in a court having jurisdiction of the subject-matter thereof,
other than the court designated as the proper court for the
trial thereof, under the provisions of this title, the action
may, notwithstanding, be tried in the court where commenced,
unless the defendant, at the time he answers or demurs, files
with the clerk, or with the judge if there be no clerk, an
affidavit of merits and notice of motion for an order trans-
ferring the action or proceeding to the proper court, together
with proof of service, upon the adverse party, of a copy of
such papers, Upon the hearing of such motion the court shall,
if it appears that the action or proceeding was not commenced
in the proper court, order the same transferred to the proper
court; provided, however, that the court in an action for
divorce or separate maintenance, may, prior to the determination
of such motion, consider and determine motions for allowance of
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temporary alimony, support of children, counsel fees and costs,
and make all necessary and proper orders in connection therewith;
provided further, that in any case, if an amswer be filed, the
court consider opo opposition osit.'fg

fo the motions, if motions, i

retain the action :l.n the county where commenced %zit a ea.rs

that the convenience BTtFﬁ%neaaes or ends of justice
Thersby be promoted, /Pmphasis adde

26

If an answer has not been filed, the action must be transferred
to the proper court without consideration of a counter motion to retain
venue for the convenience of witnesses, The hearing on defendant's motion
cannot be postponed until defendant has answered, After the action has been
traneferred to the proper court, and defendant has answered, plgintiff may
move to return the action te the court in which it was commenced on the
ground of convenience of witnesses. This motion is allowed under the pro-
visions of Code of Civil Procedure Section 3971

8397, The court may, on motion, change the place of trial
in the following cases:
1, Yhen the court designated in the complaint is
not the proper court;
2, When there is reason to believe that an impartial
trial cannot be had therein;
3y lihen the convemience of withesses and the ends of

quagice would be pro W&%;
L, "hen Trom any cause there is no judge of the court

qualified to actj;

5+ When an action for divorce has been filed in the
county in which the plaintiff has been a resident
for three months next preceding the commencement
of the action, and the defendant at the time of
the commencement, of the action is a resident of
another county in this State, to the county o -
the defendant's residence, when the ends of jus-
tice would be promoted by the change. If a motion
to change the place of trial shall be made under
this subsection, the court may, prior to the deter-
mination of such motion, consider and detarmine
motions for allowance of temporary alimony, support
of children, termporary restraining orders, counsel
feea and costs, and make all neceasary and propser
orders in connection therewith, /Buphasis added/

If the judge of the proper court is persuaded that the convenience
of witnesses and the ends of Justice will be promoted by a trisl of the action

in the court in which it was commenced, he must transfer the action back to
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that court.
This procedure appears to be both cumbersomz and wasteful and to
afford the defendant an opnortunity to employ nurely dilatory tactics, The
objective of this study is to determine whether a more expeditious procedure
can be deviseds The study will examine (1) the present provisions for venue
and change of venue in California, {2) ths development of two well-settled
rules which necessitate the present procedure of transfer to the pfopar court
and retransfer to the most convenient courty (3} the procedure followed by
other jurisdictions in analogous situations; and (4} the policy considerations
relevant to a determination whether a change in existing law should be made.

VENUE AND CHANGE OF VENUE IN CALIFORNIA

Title IV of Part 2 of the Cods of Civil Procedure (Sections 392 to
401) fixes the place of trial of civil actions. The provisions of this title
determine which of several courts having jurisdiction over the subject matter
of the action and havinz potential Jurisdiction over the pe}sun of the defendant
is the proper court for the trizl of particular actions. OSection 392 desig-
nates as the proper place for the trial of real property actions "the coumty
in which real property, which is the subject of the action, or some part thersof,
is situated ##:," BSection 393 requires that actions to recover penalties or
forfeitures imposed by statute and actions against public officers shall be
tried in the county in which the cause of action arose., Section 394 provides
that actions by or against a city, county, or city and county may be tried
in the city or county involved, but it also contains a special and very liberal
provision for transferring the action to another city or county. Ssction 395.1
provide§ that, in actions against an executor, administrator, guardian or
trustee, the proper county is the qounty having jurisdiction of the estate which

o
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the defendant represents. All other cases are covered by Section 395
which provides:

§ 395, (1) In all other cases except as in this
section otherwise provided, and subject to the power
of the court to transfer actions or procesdings as
provided in this titlie, the county in which the
defendants, or some of them, reside at the commence-
ment of the action, is the proper county for the trial
of the action., If the action be for injury to person,
or to personal property, or for death from wrongful act,
or negligence, either the county where the injury occurs,
or whers the injury causingdsath occurs, or the county in
which the defendanta, or some of them, resides at the
commencement of the action, shall be a propsr county
for the trial of the action. In an action for divorce,
the county in which the plaintiff has besn a resident
for three months next preceding the cormencement of
the action is the proper county for the trial of the
action, then a defendant has contracted to perform an
obligation in a particular county, either the county
where such obligation is to be performed, or in which
the contract in fact was entered into, or the county in
which the defendant, or any such defendant, resides at
the commencement of the action, shall be a proper county
for the trial of an action founded on such cbligation,
and the county in which such obligation is incurred
shall be deemed to be the county in which it is to be
performed unle as there is a special contract in writing
to the contrary st

The perspective in which the courts have traditionally viewed these
provisions is not immediately apparent from the face of the statute.
However, it will be & significant factor in the resolution of the problem
considered by this study and should therefore be noted at the outset. The
courts have apparently congsidered the verus statutes to be designed
primarily for the defendant's benefit, giving him & gensral prima fasie
right to have venue laid in the county of his residence. Statutory
provisions that the prover place for trial of an action is somewhere other
than the place of defendant's residence have been viewed as exceptions to

this general rule, It was stated as early as 1895 in Brady v. Time-Mirror
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E?..:. that "The right of a plaintiff to have an action tried in ancther county
than that in which the defendant has his residence is exceptional, and, if
the plaintiff would claim such right, he must bring himself within the
terms of the exception.," The same view has recently been stated even more
emphatically in Qoossen v. Clifton: "The general rule is that a defendant
is entitled to have actions tried in the county of his residence, The
right of the plaintiff to have an action tried elsewhere is the exceptional
right, and must find its justification in the terms of soms statute, It

is the duty of a nlaintiff to tring himself within some e xceptionif he can
- otherwise, the defendant!s right is to have the case tried in the county
of his residence.,? Under this interpretation of the venue statues the
first sentence of Section 395 is considersd to establish the genersl right
of every defendant to have actions against him tried at his place of
residence, and the remeining provisions of Sect!.on 395, as well as the
provisions of Sections 392, 393, 394, and 395,1, are considered to consti-
tube exceptions to and encroachments upon this general right,

It is difficult to determine exactly how this view that the venue
statutes confer a "::ight“ upon the defendant to be sued in the place of his
residence developeds. One court has said that "The right of a defendant to
have an action brought against him in the county in which he has his
residence is an ancient and valuable right which has always been safeguarded
by statute#®, but this statement is not actually supported by either the
present Code or its earlier counterparts which lay venue of gmny actions
elsewhere, Moreover, nc such right was ever recognized by the English

common laws Under the early common law every action was tried in the place
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where the cause of action arose. This rule developed as a matter of
practical necessity because the jury at that time was required to be
personally familiar with the facts of the case, But even after the function
of the jury evolved into its modern form, many actions were labelled "local™
and required to be tried in the place where the cause of action arose, and
transitory" actions, which could be commenced anywhere, were subject to

the right of defendant to have them transferred to the place where the cause
of action arose, It would appsar that the primary consideration in the
development of these English common law venue rules was not the right of
defendant to a trial at the nlace of his residence but was rather the

factor of greatest convenlence to court, parties and witnesses, Before the

function of the jury changed, the convenience of the court and the jury was
preferred over the convenience of the parties. The later rules for commencing
or transferring actions to the place where the cause of action arose might
well have been based, in nart at least, on the assumption that this place
would be most convenient for both parties and witnesses.

Whatever the origin of the California rule, it would appear today
that the provisions of the Code of Civil Procedure have so substantially
modified defendant's so-called "right" to a trial in the county of his
residence that it may be unrealistic to assert that it still exists,
Sections 392 to 395.1 have modified it by providing numerous ceses in which
trials must be had elsewhere or in which plaintiff has a cholice of laying
venue elsewhere. It has also been modified by Section 397{3), which allows
the court to change the place of trial in any action on motion of either

party when the convenience of witnesses and the énds of justice would be

4
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promoted by the change, and by Section 3%6b, which allows an improper
court to retain any action if it appears that the convenience of the
witnessr;.-s or the ends of justice will thereby be promoted,

But desnite these substantial qualifications of defendant's "right"
to be sued at home, at least scme of which are designed to assure that
venue will ultimately be laid in the most convenient court, the rule that
defendant has a “right" to trial in the county of his residence is firmly
established, The rule sometimes produces umnecessary delay if it does not
actually require trial in an lincomrenient court. (footnote re burden of
proving inconvenience), Moreover, it has had an important influence on the
develooment of almost every aspect of the California venue law, including
the rules which necessitate the cumbersome procedpre which must be followaed
to lay venue ultimately in the court where the action was filed in cases in
which it is not the proper court but is t he most convenient forum for the
trial of the action.
| DEVELOPLENT OF

THE CALIFORNIA LAW RELATING
TO RETAINING VENUE IN AN
II{PROPER COURT

Under the present law when defendant moves to change the place of
trial to the proner court, the »laintiff is allowed to make a counter
motion to retain vermue in the improper court in which the action is
pending for convenience of witnesses ohly if the defendant has filad an

answer. The requirement that an answer be filed has been explained on the
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ground that the court cannot determine who the witnesses in the action

will be or what testimony will be material until the issues are framed,
The result is that the defendant will normally file his motion to change

the place of trial before he answers and the action will be transferred

to the proper court. After the defendant files his answer in that court, he
may move under Code of Civil Procedure Section 397(3) to have the action
transferred back tc the original court on the ground that the convenience
of witnesses will be promoted by the changes This cumbersome procedure of
transferring to the proner court and then transferring back to the con-
venient court is necessitated by the provision of Code of Civil Procedure,

Section 396b that:

« oo if an & r be filed, the court may consider
onposition to the moticnd, if any, and may retain the
(:: action in the county where commenced if it appears

that the convenience of the witnesses or the ends of
justice will thereby be promoted, /Emphasis added/

The courts have consistently held that when defendant demurrs and
moves to change the place of trial to the proper court, a counter motion
to retain venue for convenience of witnesses cannot be considered and
the action must be transferred to the nroper court., This construction of
the statute apnears to be correct. The language of the statute alone
sunports it. lloreover, prior to 1333 when the clause quoted above was added,
the procedure had been firmly established by a long line of case authority.
Since the purpose of this study is to determine whether a more expedi-
tious procedure can be devised, it 1s necessary to examine the development
of the nresent procedure by the courts prior to 1933 so that the reasons

for the present rule may be clearly understocd and an informed decision
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as to their validity may be made. However, it should be kept in mind that
whatever the weaknesses of the reasons given my _be and whatever the op-
nortunities may have been for a Judicial change in the presant procedure
prior to 1933, the enactment of the statute in that year codified the rules
developed by the courts and there is no longer any possibility of modifi-
cation of them by the courts.

The procedure of transferring to the proper court and retransferring
to the original court after defendant has answered is necessitated by two
factors: {1) the requirement that answer be filed befors a motion to re-
tain venue on the ground of convenience of witnesses will be heard, and
(2) the rule that once defendant moves to change the nlace of trial to
the proper court he has the right to have all further proceedings in the

action take place in that proper courti.

1. The requirement that answer be filed before a counter motion 1o

retain venue on the ggound.gg cpnvenience of witnesses will be heard:

This requirement has not always been a statutory one. The last proviso of
Section 396b smthorising the counter metion and setting forth the require~
ment, was added in 1933, However, prior to 1933 the courts had developed
two well-settled decisional rules: {a) that a counter motion to retain
venue in an improper court on the ground of the convenience of witnesses
could be made and granted under the authority of subsection 3 of Code of
Civil Procedurs Section 397, and (b) that such a motion could not be enter-
tained unless the case was at issue,

{a) The earliest cases in which a cownter motion to retain venue in

an improper court én the ground of the convenlence of witnesses was recog-
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nized as proper practice arose while the California Practice Act was in
effect, That Act contained no provision similar to present Code of Civil
Procedure Section 398b authorizing the retention of an action in an improper
court in certain instances, although it did contain a section identical to
present Section 397{(3) authorizing a change of venue on the ground of con-
venience of witnesses, However, the courts consistently stated that a
counter motion to retain venue for convenience of witnesses was propers
Loehr v, Latham, decided in 1860, was the earliest case to approve the
practice; the court did not consider the Practice Act bui simply assumed
that the counter motion could be made. Later cases made the same assumption,
and the only reference to the Practice Act is found in the last case de-

cided under its provisions, Edwards v. Southern Pacific R Cos The Court

carefully summarized the previous cases which had appréved the practice of
retaining venue in an :merope:: court and conc}uded: "This rule has been
acquiesced in, and acted upon, for many years,# and we do not feel justi-
fied in giving a new construction to the provisions of the Practice Act,
involved in the question."

The Code of Civil Procedure of 1872 contimued in effect as Section 397(3)
the provision of the Practice Act relating to change of vemue on the ground
of convenience of witnesses, The Code also contained a new provision which
allowed an improper court to retain the action unless ithe defendant, at the
time he appeared and answered or demurred, demanded that the trial be had
in the proper county., In the first case to be decided under the Code, the
Court said: "The Code of Civil Procedure has made no change in the law, which

requires a modification of the rule, Ehat an action may be retained in an
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improper court on the ground of the convenience of witnesses/ and the rule
has been so long established that we do not feel at liberty to depart from
it,® The rule was codified in 1933 with the enactment of the last clause of
Code of Civil Procedure Section 396b.

{b) The reguirement that the case must be at issue before a counter
motion to retain venue on the ground of the convenience of witnesses was also
establishéd law long before its codification in 1933, However, early cases
seem to have regarded the gquestion of whether an answer has been filed as
completely immaterial., None of them mention such a requirement, and in only
two of them do the oplnions indicate whether or not answer had in.faci been
fileds In Loehr v, Latham defendant had answered at the time the motion
to transfer to the proper county and the counter motion to retain for con-
venience of witnesses were made but no significance was given to this fact
by the opinion of the Court. In Jenkins v. California Stage Co. no answer
had been filed in the action, Defendant moved to change vemue to the county
where it had its principal place of business, Plaintiff opposed the motion
on the ground, inter alia, that the case could be retained for the conven-
ience of witnesses. Defendant's motion was denied by thé trial court and the
Supreme Court affirmed the denisl on the ground of convenience of witnesses,
The Court said:

When a defendant applies for a change of the place of tirial,
on the ground that the action was not brought in the county
where he resides, the plaintiff has a right to oppose the
motion by showing that the "convenience of witnesses and the
ends of justice would be promoted" by refusing the change and
such facts should govern and control the Court in determining

the question whether the application for the change should be
granted or not,
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This decision that a counter motion to retain an action in an improper
court on the ground of the cpnvenience of the witnesses could be granted
before the defendant has answered and also the implications of earlier cases
that the question of whether or not answer had been filed was immaterial
were repudiated in 1882 by the landmark case of Cock v. Pendergast. In
bhat case the defer-ldant moved for a change of venue to the proper county
before he answeredy Plaintiff resisted defendant's motion on the ground of
the convenience of witnesses, The trial court denied defendant's motion and
defendant appealed, The Supreme Court reversed. In the opinion the Court
first distinguished all the earlier cases except: Jenkins ve California Stage
Co, on the ground that they did not state whether or not answers had been
filed and hence were not holdings that answer need not be filed. As to
the Jenkins case, the Court concluded that it had "overlooked the point made
by counsel that the cross-motion was made prior to an answer by defendant,"
The Court then stated its ofi-cited rationale for the rule that the case
must be at issue before a motion to change or retain venue on the ground of
the convenience of witnesses may be heard or granted,

The plaintiff can not move to change the place of trisl
on the ground that he has brought his action in the wrong
county. But he may move to change the place of trial on the
ground that the convenience of witnesses and the ends of
Justice will ber promoted by the change. The cases which

recognized his right to a cross-motion assumed this much,#et
But neither plaintiff nor defendant can move for a change

of the nlace of trial because of the convenience of witnesses,
#3% until the event has occurred which, &t can alone enable
the Court to decide what facts are material to be proved by
the respective parties, H*.Im%g of an express provision
of statute, the Superior Court not to be called on more
Tssues of faa_have Teen joined Tp decide that the conveniohoe
m Change of the place of trial

of withesses vn. @ promoie: the p
¥#4 The Code of Civil Procedure s nos requirs g decision
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which — in the nature of things —— must ordinarily be
premature, /fmphasis adde

A defendant who demurs to a complaint without answering,
must demand a fransfer {if he claims it on the ground that the
proper county is not designated), before or when he demurs, If
his motion to change the place of trial is brought to a hearing
before he has answered, the plaintiff can not by cross-motion,
demand the retention of the action in the county where it is
pending, on the ground of convenlence, etc.

Since the decision in Cook v. Pendergast, the courts have consistently
held that a motion to retain venue on the ground of the convenience of
witnesses cannot be granted unless answer has been filed and the requirement

was enacted into Code of Civil Procedure Section 396b in 1933.

2. The rule that defendant's motion to changs venue to the proper court

must be heard before any further proceedings are had in the setion: The

requirement of Cook v. Pendergast that an answer must be on file would not,
alone, have necessitated the procedure of tramsferring to the proper cowrt

and subsequently retransferring to the court in which the action was commeneeds
That progedure could have been avoided by postponing action on both defendant's
motion and plaintiff's counter motion until after the answér is filed in the
court in which the action was commenced, It should be nobed that the Court

in Cook v. Pendergast di@ not require that defendant's motion to transfer

to the proper court be heard before any further proceedings in the action,
It sald: "If his motion to change the place of trial is brought to a
hearing before he has answered, the plaintiff can not by cross-moilon,
demand the retention of the action in the county where it is pending, on
the ground of convenience, etc," /Fmphasis added/
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However, even before Cook Ve Pendergast the Supreme Court, in Buell v,
Dodge, ﬁad announced the rule that a motion to change venue to the proper
court must be decided on the basis of the condition of the case as it stands
when defendant first appears, The facts of Buell v. Dodge did not involve a
counter motion to retain venus in an improper court for convenience of wit-
nesses. There were two defendanté in that casej one was a nonresident of
the county in which the action was commenced and one was a resident. It
anpsared from the original complaint that the nonresident defendant was the
only one sgainst whom a cause of action was stated. While & motion to change
venue will be denied if venue is proper as to any defendant, a defendant is
ignored in deciding the motion unless a cause of action is stated against
him, After the nonresident defendant had made & motion to change vemms to
the county of his residence, therefore, the nlaintiff filed an amended com~
plaint setting forth a good cause of actlon against the resident defendant.
The trial court nevertheless ordered the action transferred to the county
where the nonresident defendant lived. On appeal the Supreme Court affirmed
this order, stating only:

Dodge's right to a change of the nlace of trial is to be
determined by the then conditions of the case, and could
not be taken away by etatemente in an am complaint

subsequently filed, /Buphasis added/

The rule of Buell v. Dodge, stated amother way, provides that once
defendant moves to change venus to the proper court, no later development
in the case, such as a later-filed pleading, will be allowed %o deprive him
of the right to a change if he had such a right when he first appeared. This
rule has been broadened by later cases to provide that no later development
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may affect defendant's right, either by depriving him of the right or by
perfecting a right to a change of venue which did not exist at the time
he first appeared, However, the rule has never been applied to motions
under Code of Civil Procedure Section 397(3) to change of venue on the
ground of convenience of witnesses; in these cases the motion is decided
on the basis of the "conditions of the case"™ when it is heard, Moreover,

it was not suggested by Cook v. Pendergast that when plaintiff makes a

counter motion to retain the case in an improper court for convenience of
witnesses, the court may not consider the case as it stands at that time
rather than when the defendant first appsared. -

However, two years after the decision of Cook v. Pendergast the Supremes
Court held that the trial cowri may not postpone hearing defendant's motion
and plaintiff's counter motion until after defendant has answered.  In
Heald v. Hendy defendant demurred and moved to change the place of trial

to San Francisco, the county of his residence, which was the proper county.
Plaintiff filed a counter motion to retain the cause in the county in which

it was pending, for the convenience of witnesses. lhen defendant's motion

came on for hearing the trial court ordered "that further hearing of defendant's
motion be postponed until defendant files his answer to plaintiff's complaint,
and that plaintiff's cross-motion be heard at the time when the further

hearing of defendant's motion is heard ###"*, Defendant appealed from this
order and the Supreme Court reversed, saying: "This order, in its legal
effect, was an order denying defemdant's motion for a change of the place of
trial, It effectively deprived him of the right to have his demurrer heard

in San Francisco. (Cook v. Pendergast, 61 Cals 72.)"
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Whether the court considered Heald v, Hendy to be merely an application

of the rule of Buell v. Dodge that a later filed pleading - in this case,

the answer « may not be considered in ruling on a motion to change venue

is not entirely clears Buell v Dodge was not cited in the

Heald case. Ecrem;r, the Court could have distinguished the cases and held
that the rule of Buell v. Dodge does not apply when plaintiff has made a

counter motion to retain venue, But the strongest ground for doubt that

Heald v. Hendy involves an application of the Buell v. Dodge raticnale
is that what the Court seemed tc¢ have primarily in mind in Heald v. Hendy

was that to await defendant’s answer would require a ruling on his demurrer
by the improper court and that such a procedure would abrogate the right
of defendant to have the demurrer heard in the proper courts In this aspect
of its decision the Court laid down 2 principal which has been strictly
applied ever since: that defendant's right to have the case tried in the
proper com includes the right to have every nart of it, including all
demurrers, motions and other proceedings, tried there and that once a
motion to change verme has been made the court can consider no other matter
in the case ¢ikexr than the motica itself dntil the motion has been decilded,
However this may be, the rule that no further proceedings can be had
once a motion to change venue is made until the motion has been decided has
subsequently been affirmed in a series of cases involving a variety of
factual situations and must now be regarded as settled law, The following
cases are examples of iis application:
In Hommessy v. Nicol defendant demurred a::;d moved to change the
place of trial to the county of his residence, which was the propér countye
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Plaintiff moved for an order for support pendente lite and rthe ¢ourt granted
the motion. Defendant then sought a writ of mandate from the Supreme Court
to have his motion to change vemie heard, The Court issued the writ and
vacated the support order. "“The action was one which, under Section 395,
Code of Civil Procedure, the defendant was entitled to have trlied in the
comty of his residence, 4nd, when nroper application for the change was

made, the court had no discretion to refuse t¢ hear the motion, or to impose

terms as a condition nrecedent to the hearing,® Walsh v, Sunerior Court

involved a factual situation similar to that of Hennessy v, Nicol, except

that in the lialsh case the trial court refused to hear nlaintiff's motion

for support pendente lite and the Sypreme Court refused plaintiff's petition
for a writ of mandate to require such a hearing., This resuli was svecifically
changed by the 1939 amendment of Cale of Civil Procedure Section 396b which
authorized the improner court to "consider and determine motions for allowance
of temporary alimony, support of children, counsel fees and costs" prior to
determining defendant's motion in actions for divorce or separate maintenances

Brady v. Times-Mirror Co., was another case which asserted the right of

defendant to have all proceedings except the decision of the motion to change
venue take place in the proper court, In that case suit was against several
defendants. They all demurred and moved to change venue to the county in
which some of them resided, Prior to the hearing of the motion the court
allowed plaintiff to amend his complaint to drop the nonresident defendants
from the suit. Defendant's motion for a change of vemue was then heard and

denied. On appeal, this action was reversed, The Supreme Court said:
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Wihen the defendants made their metion to change
the place of trial, it was the duty of the court to
act upon that motion, and either grant or deny it be-
fore taking any other judicial action in the case.tk
The statute requires the motion tc be made "at the
time® the defendant appears and answers or demurs.

If he does not then make the motion he is not en-
titled to make it at any subsequent stage of the
proceedings, even though the condition of the case
may be such that if it could be then made it would
be granted, E-itat.im omitted/ This necessarily
implies that the motion must be made and determined
by the court before it can hear or determine any other
motion in the case, .If the defendants are entitled to
have their motion granted they are entitled to have
every motion or nroceeding In the case heard before
the superior court of the county of their residence.

In three other cases thse defsndant demurred and mowed te change the
place of trial to the J:mumsﬁr of his residence, Plaintiff had made no
motion in any of the cases, The trial court scted on the demurrers before
hearing the motion. In all three cases the rulings on the demurrers wers
held to be mullities on the ground that after the motion to transfer was

. made the court had no authority to consider any other matter than the motion,

I& none of these cases did the Court give a clear explanation for the
rule that once defendant has moved to change the place of trial to his
residence no further proceedings may be had in the action mntil the motion
is determined, The rule has been asserted as though its reason were com=-
pletely obviouse One of two basic attitudes may be at the heart of the rule,
although neither has been offered specifically as a rationale by the Court.

{a) The Court may have construed the venue provisions as denriving
an improper court of jarisdiction to entertain any matter in the case other
than the motion to transfer the action to the proper court. This is a

construction which the courts of other states have sometimes given to venue
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statutes .and is suggested by the language in several of the California cases
discussede In Nolan v. McDuffie, one of the three cases in which defendant
demurred and moved to change venue to his residence and the trial court
ruled on the demurrer before hearing the motion, the Superior Court said:

It was the duty of the court to hear and determine the

motion before it could hear or determine the demurrerti,

The court had no poer to act upon the demurrer when it

did, ¢ and its order in that regard is a mullitys
In two other cases imvolving similar facts the District Court of Appeals
has said:

It is the established law of California that the filing

of a motion for a change of place of trial suspends the

power of the trial court to act upon a other question

until the motion has been determined Aitations omed tted?

and that any order made prior to the determination of %

motion for a change of place of trial is a nullity.
and:

ghe trial court had no jurisdiction to rule upon defendant's

mirrer to the complaint even though plaintiff could not

claim prejuducial error in such rulinge.

These statements indicate that some confusion exisis betwesn action
taken by a court which lacks jurisdiction and action taken by a court
which is not the proper court under the venue statutes. Howaver, it secems
doubtful that the courts msking the statements intended to construe the
veme statutes as depriving an improper court of jurisdiction. Such a
construction is certainly not summorted by the Code of Civil Procedure, which
specifically provides that objections to improper vemue are waived unlens
promptly raised, Moreover, even without such statutory provisions the

Supreme Court very early held that an improper court could procecd with an
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action unless defendant made timely objection, In light of such definite
assertions that imoreper venue does not affect jurisdiction, it is doubtful
that a confusion of venue and jurisdiction has been the primary factor in
the development of the rule that once defendant has moved to change venue
to the proper court no further proceedings in the action may be had in the
improper courte The st-a‘bemez;ts quoted are mare likely somewhat inaccurate
expressions of the effect of the rule rather than attempts to explain it.
(b) Another explanation of the rule, and one which is suggesied by
gsome of the cases, is that the courts have regarded it as a logical con-
sequence of the fact that defendant has a right to trial at the place of
his residence. As has been discussed, the courts have viewed the venue
provisions of the Code as giving defendant a definite and substantial
right to be sued in the county of his residence, This view has been carried
to its lopgicel extreme in the cases under discussion: if the defendant has
a right to be sued at home this includes the right to have every part of the
proceeding take place there. If plaintiff sues elsewhere he must clearly
bring himself within one of the statutory exceptions which designate some
other county than that of defendant's residence as the proper countys, The
California courts may have viewed suit in a county which is more convenient
than the county of defendant's residence as one of these exceptions, Since
plaintiff cannot show that the county in which he commenced the action is
the most convenient county until the time when defendant answers, defendant
has the right to have all proceedings take place in the county of his res-
idence. Although this line of reasoning has not been spelled out in any

of the cases announcing the rule, it was suggested in Brady v. Times-lMirror Co.

-
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and seems to be the most logical explanation for the decision in these cases.

The rule prohibiting further procsedings after a motion to change
venue is made doubtless applies when the defendant moves to change venus
to a proper court other than that of his residences It should be ncted,
however, that all of the cases in which proceedings taken by the trial court
after defendant's motion have been mullified were cases in which the proper
county was the county of defendant's residences There have apparently been
no cases where the proper county was someplace other than the county of
defendant's residence and proceedings had in the improper court after
defendant's motion to transfer were nullified on appeal. However, ihere
seems 0 be no question that the same result as in Hennessy v, Nicol
and the later cases discussed would applys The right of defendant to have
all proceedings take place in the proper court has been jealously guarded,
whether or not the place designated by the Code is his place of residence.
Once it has been establ%shed thet the court in which the acticn is pending
is not the proper court, defendant has a right to have the action transferred
immediately, This right has been well-recognized in cases where the proper
court was not the place of defendant's residencs. The greatest protection
which can be given defendant is to nullify proceedings had in an improper court
after defendant has objected to trial in that court. It seems clear that
such protection will be glven in all cases,

The rule against entertaining further proceedings after the defendant
moves to change venue to a proper court of course precludes the trizl court
from continuing the action until the answer is fileds This is because the
defendant’s demurrer must be ruled upon before the defendant can be

required to snswer and the hearing and declsion thereon constitutes a
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prohibited "further procseding." Until the rule is changed, therefore,
the present transfer and retransfer procedure in respect of motions to
retain venue in an improper court cannot be modified.

Tihile the basis of the rule that a court may not continue both defendant's
motion to change and plaintiff!s motion to retain verme until the answer is
filed is not entirely clear and may be open to criticism £#8 an original
matter, the rule is firmly established in California decisional law, More-
over, it was probably codified in 1933 when the Legislature enacted the last
clause of Code of Civil Procedure S8ection 396b. While a technical argument
can be made that the words "“if snswer be filed" codified only the first
rule discussed herein, first laid down in Cgok v. Pendergast, a more
probable interpretation is that the Legislature intended.to codify the
practice in respect of counter motions to retain vemue as it existed in
1533, In any event, thers seems to be little likelihood that the courts
will reconsider the matter even if they have power to do sc. If a change

is to be made it rust, therefore, be by legislative action.

PROCEDURE FOR CHANGE CF VENUE
IN OTHER JURISDICTIONS

In Cogk v, Pendergast the California Supreme Court established the rule
that, until answer has been filed, a motion to change or retain venue for
convenience of witnesses will not lie, The reason given for the rule was
that, until the issues are joined, & court cannct deteimine what witnesses

will be necessary at the trial. Since the California courts have consisterily

N
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followed this rule, it is impossible to dletermine from the California cases
whether the rule is justified, as a practical matter, in all or most situ-
ations. There are at least two other jurisdictions which allow motlons
based on convenience of witnesses to be heard before the issues are joined
and their experience with this procedure may be helpful in evaluating the
California ruls.

1, The experience of the Federal courts: Title 28 Shapter 87
{Sections 1391 to 1L06) of the United States Code fixes the place of trial
of most civil actions in the Federal courts. Section 1391 determines the
vemue in probably the majority of cases, It provides:

8 1391, Venue generally.

(a) A civil action wherein jurisdiction is founded
only on diversity of citizenship may, except as otherwise
provided by law, be brought only in the judicial district
vhere all plaintiffs or all defendants reside.

(b) A civil action wherein jurisdiction is not founded
solely on diversity of citizenship may be brought only in the
judicial district where all defendants reside, except as other-
wise provided by law,

{c) A corporation may be sued in any judicial district
in which it is incorporated or licensed to do business or is
doing business, and such judicisl district shall be regarded
as the residence of such corporation for venue purposecs,

(d) An alien may be sued in any district.
(footnote re other specific Federal venue provisions).

When veme is improperly laid, defendant may either object or waive the
defect, If defendant objects, Section Oh(a) provides: "The district
court of a district in which is filed a case laying venue in the wrong
division or district shall dismiss, or if it be in the interest of justice,
transfer such case to any district or division in which it could have been

brough‘b o
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Section 140l({a) makes the following provision for change of venue
from a proper court: "“For the convenience of parties and witnesses, in
the interest of justice, a district court may transfer any civil action
to any other district or division where it might have been brought."

/Emphasis added/ Two important differences between these provisions and

the provisions of the California Code of Civil Procedure are immediately
apparent, The first is that the Federal Judicial Code contains no statutory
provisions similar to Code of Civil Procedure Section 396b authorigzing the
retention of fenue in an improper district on the ground of the convenience
of witnesses, The second is that the Judicial Code allows transfers on the
ground of the convenience of witnesses only to a district or division

which is a proper district or division undsy the venue statutes, In
California, transfers on this ground may be to any court having jurisdiction,
whether it is the proper court or not., ‘

Although no case has been found in which the plaintiff in a Federal
court sought to retain an action in an improper district on the ground of
the convenience of witnesses, it is clear that any attempt to do so would
be unsuccessful, The federal courts have uniformly held that when defendant
enters an objlection to improper venue, the trial court has only two courses
of action available: either dismiss the action or transfer it to a proper
courte In the light of the requirement of Section 1L0h(a) that transfers
on the ground of convenience of witnesses must be to a proper court, it is
very unlikely that the Federal courts would ever allow the retention of
an action on that ground in an improper courts

Despite the fact that the precise problem which is being

considered by this study cannot arise under
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the Federal Judicial Code, the Federal experience is nevertheless helpful
in evaluating the Califernia requirement that the case must be at issue
before the convenience of witnesses will be considered, Although the
California requirement applies not only %o changing venue for convenience
of witnesses but also to retaining venue for convenience of witnesses, the
same reason has been given in explanation of the requirement for both
eituationst namely, until the case is at issue it is jwpossible to
determine who the material witnesses will bes The Federal courts have had
no experience in the area of retaining venue for convenience of witneases,
but since the enactment of Section 140h{a} in 1548 they have had consider-
able experience in the area of changing verme for convenience of witnesses.
This experience is valuable in determining whether it is necessary that
the case be at issue when convenience of witnesses is being considered,
Under the Federal procedure defendant may move to change venue on the
ground of convenience of witnesses either before or after answer. (foot-
note re why plaintiff does not and generally cannot moke this motion)s
There is no requirement that the case be at issue befors the motion will
be heard. ihen answer has not been filed the court determines the
mgteriality of testimony to be given by prospective witnesses on the basis
of the complaint and the affidavits filed by both parties. Apparently
in such a case the affidavit of the mpiing party = usually the defendant -
states what he considers will be the issues of the case and specifies the
jgsue to which the testimony of each witness will be pertinent, It was
said in one case that "This court is entitled to rely upon the affidavits

and statements of reputable counsel and to assume that an issue ##t alleged
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by the plaintiff and denied by the defendant /In his affidavit/ will be
presented," It is difficult to ascsrtain whether such rellance on the
statements of reputable counsel has in all cases been justifieds State~
ments in affidavits on a motion to change venue would probably not preclude
defendant from pleading a different defense in his answer (footnote re

California case to this effect), and plaintiff's proper remedy would pre-
| sumably be a motion to retransfer in light of changed circumstances.

The key question is whether or not the Federal procedure is workable in

cases where defendant has not answered. Statements by several Federal
courts suggest that it is at least difficult in some cases to determine

the convenience of witnesses when the issues are not settled, In liebster-

Chicaro Corp. v. Minneapolis-Honeywell Regs Cos defendant had not answered
but in its affidavit it alleged that it would raise the issue of the existence
of a justiciable controversy between the'parties. The court said:

Assuming, then, that in this case the existence of a
justiciable controversy will be denled by the defendant,
then this issue must be first determined, for upon this
the Jurisdiction depends. :

At the present stage of this case, however, it is not
clear that the existence of a justiciable controversy may
not be raised by motion as suggested by the defendant. For
the determination of such motion witnesses may not be essential
nor their convenience considered. If the existence of a justi-
ciable controveray becomes a factual issue determinable in
some manner by affidavits, deposition or actual witnesses, then
the necessity of such witnesses, their number and convenience
may be considered in any subsequent proceeding.”

Defendant's motion was denied, without prejudice for its renewal after the
case was at issue.

Brown v. Insurograph, Inc. also indicates that there is some difficulty

in deciding a motion to change venue for convenience of witnesses before

4

-
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answer has been filed,

The defendant's main dependence in supnort of transfer
uyon the ground of convenience of witnesses arises by sug-
gestion of defenses appearing in certain affidavits, No
answer has, as yet, been filed. It is suggested in certain
affidavits that the defendants will interpose certain de-
fenses based upon the equitable docirines of unclean hands
and equitable estoppels It is uncertain just what weight
can be given these suggested defenses as a basis of deter-
mining the convenience of witnesses who might be expected
to sustain theme It iz certain that some consideration must.
be glven these defenses because, if actually presented, they
do involve witnesses whose convenience will become of moment
at the triales On the other hand, they do not represent any
defense authorized at this time by any answer of the defend-
ante If they do not subsequently appear as actual defenses
the witnessee once intended for their support, but not called,
would form no basis to test the convenience of witnesses and
to overcome witnesses for the primary issues of the trial.

The court finally concluded that it should give at least some consideration
to the convenience of the prospective witnesses £o be used in the sugrested
defenses, It decided, however, that their convenience did not overbalance
the convenience of the other witnessds and denied the motion,

The necessarily tentative nature of the court's decision in some cases

when defendant has not answered is suggested by the following statement of

the court in Jerclafdan v. Hosid Products:

estimony is of consequence on the issue of prior use
of respective trademarks, but that is not the contrelling
question if the true nature of the controversy is vresently
understcod,

The difficulty of deciding the questlons which arise on a motion to

transfer for convenience of witnesses when answer has not been filed is

further indicated by the opinion in Harks v. Fireman's Fund Insurance Coe

The court here said:
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Not having filed its answer, defendant insiats that there
will be e controversy based upon the "alleged agreement
for increase of insurance and coverage," Plaintiffs, for
their part, allege that their cause of action in this re-
spect is based solely upon written instruments. This is
not denied by defendant and it may well be that the nos-
gible "Controversy" may be one solely of construction and
interpretation of such instruments,

H i #*

WFactors of public interest" remain to be considered.
Lefendant alleges that the suit may be reached for trial
much sooner in Chicago than in the Southern Disirict of
New York, #¢t It might also be said that additional burden
of jury service would be imposed upon the citizens of New

" Yorke But such objections assume that the controversy will
be disposed of by trial of issues of fact rather than by
summary judgment - a matter about which one can only spec-
ulate at this stage of the proceeding in absence of answer
by defendant.

It must be conceded that the substantive law of the State

of Tllinois would govern the controversy in question regard-

less of the forum in which it is resolved, #% No doubt a

federal forum in Illinois is more at home with the State law

that must govern this case than one in New York. But at this

stage of the proceeding in absence of answer it camnot be

determined whether the matter in controversy is one about

which the substantive law of New York and Illinois vary.
It is interesting to note that in all of these cases defendant's motion was
denied, TFhether the number of motions made before answer that are denied
exceeds the number that are granted is a question that is impossible to
answer since the courts frequently do not mention what the state of the
pleadings was at the time of motion. There have been nany cases in which
defendant's motion was granted but the opinions do not describe in any detail
how the court ascertained what the issues will be or what testimony will be
materiale It may be assumed, however, that since defendsnt has made the
motion his affidavits will be quite specific as to what issues he intends to

raise,

o
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2+ The exverience of other states: OSince, under the Federal procedure,

venue may never be retained in an improner court for convenience of wit-
nesses, we must look to the procedure in the other states ito determine
whether the California requirement that answer must be filed before such
a counter motion may be considered is the only practical procedure. There
are only a few states whose experience will be helpful because many of the
states do not recognize the convenience of witnesses as a determining
factor in either changing or retaining venue., loreover, of those states
which do allow venue to be changed to an improper court for convenience
of witnesses, there are many which do not allow an action to be retained
in an improper court for any reason, In these states the procedure is
similar to the nresent California procedure in cases whers answer has not
been filed, The case is transferred to the proper court {(footnote re
states in which ths action is dismissed and begun again in the proper
court) and is then retransferred to the original court for convenience of
witnesses, (footnote re some states which do not allow the second sten).
Although there are several states which havé statutory provisions sub-
stantially similar to California's provisions before 1933, (footnote re
no states with provisions the same as the present California cnes) only
one of those states has been found which construed its provisions as
authorizing a counter motion to retain venue in an improper court for coa-
venience of witnesses, That state - Montana - has also adopted the
requirement that answer must be filed before the counter motion can be
heard. Since the Supreme Court of liontana has relied heavily, and rather

uncritically, upon the California cases in this area, the experlence of that
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state is not particularly helpful in evaluating the California rules.
Ammarently the only other state besides California and liontana which
allows a counter motion to retain venue in an improper court for con-
venience of witnesses is New York {footnote re development of this nrocedure
in New York} With regard to the requirement that answer must be filed
before a motion based on convenience of witnesses can he determined, the
status of New York law seems to be somewhat uncertains The courts have
several times announced that defendant cannot move to change the place of
trial for convenience of witnesses unless the case is at issue. It was
once held that a counter motlon made before answer could not be determineds
However, the opinion in that case specifically limits the holding to the
facts in the case, The court said:

There is nothing in the affidavits filed by either party

showing what the issue is, and it is conceded that no

answer has been served. The plaintiffs' affidavits al-

lege that certain witnesses are necessary as to certain

subjectss The defendant's counter-affidavits allege that

certain wltnesses are necessary for it upon those subjecis,

Neither side shows in narticular what the witnesses named

will swear to. 3¢ From the entire record we are unable

to determine whether or not the convenience of witnesses

and the ends of justice require that the trial be had in

Ulster county. !ie are not passing upon the question

whether a motion to change the place of trial can be made

before answer is served; we are only holding that in this

case it does not appear what the issues will be, or the

materiality of the testimony of most of the witnesses

named.

There have been other New York cases in which counter motions to

retain for convenience of witnesses have been granted without any statement
as to whether or not answer had been filed, In one case the court re-

marked:
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Considering the questions presented by the cross-motion,

it may be said that the witnesses, stated by the plaintiff
to be material, are more than might be necessary, yet it
cannot be said that their evidence would be immaterial,

and the plaintiff would have the right to have them present
at the trial,

Perhaps it could be inferred from this that the case was not at izsue.
Apparently there is no strict and rigid rule in New York similar te
that in California that a counter motion to retain venue for convenience

of witnesses can never be allowed until the case i at issues It seems
that each case is decided on its own facts. If the affidavits are ex~-
plicit enough to allow the cowrt to determine the materiality of the
testimony which certain witnesses are expected to give, then the counter
motion will be considerad before answer has been filed. If the affidavits

are not sufficiently explicit, then defendant's motion will be granteds
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POLICY CONSIDERATIONS

If the Californias transfer-and-retransfer procedure is to be changed
it must be changed by legislation. The rules that an answer must be on
file before the court may consider a counter motion to retain vemue and
that the hearing on defendant's and plaintifft!s motions miy not be con-
tinued until defendant has answered are not only well-settled but have
been codified in Code of Civil Procedure Section 3%6be -Various possible
courses of action are discussed in this section of this report, .

(a) Should the law be left as'it is at present?

It is arguable that no change is necessary because the plaintiff who
finds himself involved in a transfer-retransfer procedure could have
avoided it by filing his action in the proper court and moving under
Code of Civil Procedure Section 397(3} to change venue for the convenience
of witnesses. Why, then, should any change be made? The following cone
siderations may be thought to justify a change which would make it possible
to file an action in an improper but convenient court and retain it there:

ls Such a procedure would avoid the necessity of any transfers for
convenience of witnesses whereas requiring the plaintiff to file in the
proper but inconvenient court makes inevitable a mumber of such transfers
each year,

2+ In a number of cases there may be a close question whether the
court in which the action is filed is not only the most convenient but also
the proper courts.' YWhen, in such a case,-the plaintiff opposes defendant's

motion to change venue on the ground that the local court is proper, it
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would seem to be desireable that he should also be able at that time to
show that it is the most convenient for witnesses,

3¢ In cases involving relatively small amounts of money the difference
between being able to file initially in & local court and retain the case
there and having to file in & distant county and transfer the case may be
decisive to the plaintiffts decision to sue..

Assuming that it is desired to make it possible to file and retain an
action in an improper but convenient court, what changes should be mads in
the law tc achieve this purpose?

(b} Should the requirement that an anewer be on file before a court can gon~
gider a counter motion to retain venue be abolished?

The California courts have always said that a motion to retain (or change)
venue for convenisnce of witnesses simply cannot be intelligently decided
until an answer has been filed and the issues are known. The federal experience
under 28 United States Code Section 1L0i(a) shows that federal courts in par-
ticular cases have alsgo thought 1t difficult or impossible to decide a motion
to change venue for comvenience of witnesses until the case is at issue,

It may, therefore, be desireable to retain this requirement in the Code of
Civil Procedures Another possibility, however, would be to leave the matter
to the discretion of the trial court, nermitting it to decide motions nprior
to answer where the affidavits and arguments of the parties sufficiently
disclose the issues and who the wiinesses at the trial will be, to continue
the parties' motions until the answer is filed in other cases, and, in still
others, to continue the motions to an even later point in the proceedings

when it appears that the issues are likely to be further clarified Ly pre~trial
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proceedings . subsequent to answer, This approach of letting the matter
turn on the particular circumstances of each case appears to be similar
to the one taken in New York,

(e) Should the rule that the trial court may not contimue the parties?

motions until the answer has been filed be abolished?

This rule is derived from the long~held view of the California courts
that under cur venue statutes the defendant has an "ancient and valuable
right" to hgve his case tried in a proper court and that this right necessar-
1ly includes the right to have every part of it, including all pretrial
motions and proceedings, heard theres DBecause continuing the parties!
motlona until answer will require a ruling on defendant's demurrer (which
he must file to file a motion to c1‘1a.nge vemue, Code of Civil Procedwe
Section 3961::} in the proper court, the courts have said that it cannot be
donee The rule that & defendant is entitled to have every part of his
case heard in the proper court would appear to have been developed not on
the basis of reason or'sound policy but by the California view that the
venue statutes are designed for the defendant!s benefit to its logical
extreme, There would appear to be no reason why the rule should not yield
in any situation where falr and expeditious procedure requires *tnzt particnlar
pretrial motions or other proceedinge be heard in the court in whicn the
action is filed even though it will or may ultimately be transferrsd to
another courts Indeed, the Legislature has already overruled onc line of
cases based on this rule, in providing that in any action for divorce or
separate maintenance the couri may consider and determine motions far

allowances of temporary alimony, support of children, counsel fees and costs
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before transferring the case to the proper court, Code of Civil
Procedure 8 396b. (See discussion supra, pe )} No reason appears
why another exception should not be created to permit the court to
retain the case long enough to pass on plaintiff's counter motion to
retain veme for the conveniencs of witnesses

(d) Methods of changing the law tg avoid the transfer-retransfer

nrocedupe.

Assuming that it is decided to recommend abolition of the transfer
retransfer nrocedure, three possible revisions of the law to that end
are suggested for constderation,

The nroblem could be eliminated by providing that the defendant's
motion to change venus must be made at the time of answer. This could
be achieved by the following revision of Code of Civil Procedure Section
396b:

B396b. Except as otherwise provided in Section
396a [Justice courts/; if an action or proceeding is
commenced in a court havine jurisdiction of the subject—
matter thereof, other than the court designated as the
nroner court for the trial thereof, under the nrovisions
of this title, the sction may, notwithstanding, be iried
in the court where commenced, unless the defendant, at
the time he answers er-demurs, f{iles with the clerk, or
with the judge if there be no clerk, an affidavit of
merits and notice of motion for an order transferring the
action or nroteeding to the proper court, together with
proof of service, upon the adverse party, of a copy of
such pavers. Upon the hearing of such motion the court
shall, if it appears that the action or proceeding was
not commenced in the proper court, order the same {rans-
ferred to the proper courty provided, however, that the
court in an action for divorecs or =eparate maintenance, may
prior to the determination of such motion, consider and
determine motions for allowance of ‘temporary al.mony. sup-
port of cnildren, counsel fees and costg, and male =1
necessary and proner orders in connection therew. . ;
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nrovided further, that in any case, if an answe¥ bo fiied,
the court may consider on)osition to the motions, if any,
and may retain the action in the county where commenced if
it anpears that the convenience of the witnesses or the ends
of Justice will thereb; be npromoted, —

There would annear to be at lsast two objections to this solution of the
nroblem,

First, it would necessitate the filing of an answer in every case of a
motion to change venie to a »roper court, while a counter motion to retain
venue would nrobably not be made in most cases.

Second, this revision would not nermit the court to delay consideration of
a motion until a later noint in the trial in a case where it appeared that
the issues micht be further clarified by nretrial vroceedings subsequent to
the filing of the answer,

Another nossibility would be to authorize the court to continue the motion
until the answer has been filed, by the following revision of Code of Civil

Procedure Section 396b:

8396b, Excent as otherwise nrovided in Section 396a

justice courts/, if an action or nroceeding is commenced

n a court having jurisdiction of the subject-matter thereof,
obher than the court designated as the proper court for' the
trial thereof, under-the provisions of this title, the action
may, notwithstanding, be tried in the court where commenced,
unless the defendant, at the time he answers or demurs, files
with the eclerk, or with the judge if there be no clerk, an
affidavit of merits and notice of motion for an order irans-
ferring the action or nroceeding to the »roper court, together
with »nroof of service, unon the adverse narty, of a copy of
such naners. Upon the hearing of such motion the court shall,
if it appears that the action or proceeding was not commenced
in the proper court, order the same transferred to the proper
courty provided, however, that the court in an action for
divorce or separate maintenance, may, prior io ths determination
of such motion, conaider and determine motions fer allowsrce of
temporary alimony, support of children, counsel fees and wos3s,
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and make all necessary and proner orders in comnection therewith;
provided further, that in any case, if an answer be filed, the
court may consider opposition to the motions, if any, and may
retain the action in the county where commenced if it appears
that the convenience of the witnesses or the ends of justice
will thereby be nromoted. If when the motion for transfer to

the nroper court and onnosition thersto on the ground of con-
venience of wilnesses comes on for hearing thers is no answer

on file the motion shall be conﬁn"# unt%l a%ta_r_fl-s answar
Is Tlled and the court may entertain all procesdings in the
case until the motlon has been heard and ﬁegemineso -

Objection may be made to this pronmosal on two grounds: (1) that it

requires that an answer be on file in all cases whereas it may be possible
to decide some cases without an answer; and (2} that it does not go far
enough because in some cases it may ﬁe necessary or desireable to delay a
ruling on the motion until after pretrial proceedings subsequent to the
answer have further clarified the issuss in the case,

A third possibility would be to make the procedure completely flexible,

by the following revision of Code of Civil Procedure Section 396b1

B396b, Except as otherwise provided in Section 39%a
justice courts/, if an action or proceeding is commenced
a court having jurisdiction of the subject-matter thereof,

other than the court designated as the proper court for the
trial thereof, under'the nrovisions of this title, the action
may, notwithstanding, be tried in the court where commenced,
unless the ddfendant, at the time he answers or demurs, flles
with the clerk, or with the judge if there be no clerk, an
affidavit of merits and notice of motion for an order trars-
ferring the action or »roceeding to the prover court, together
with nroof of service, unon the adverse party, of a cony of
such naners, Unon the hearing of such motion the court shall,
if it appears that the action or proceeding was not commenced
in the proper court, order the same transferred to the proper
court; provided, however, that the court in an action for
divorce or separate maintenance, may, prior to the determination
of such motion, consider and determine motions for allowance of
temnorary alimony, support ol children, zounsel fees zrd costs,
and make all necessary and nroner ordere in ccunecti:n therewithj
provided further, thal in any case, & an aacwa® ko v_2r. the
court may consider opposition to the moticns, if ary, =nc may
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retain the action in the county where commenced if it sppears
that the convenience of the witnesses or the ends of justice
will thereby be promoted. If, when the motion for transfer
to the proper court and opposition thereto on“the m
convenience of witnesses comes on for hearing, the court is
unable to determine who the Wltnesses at the trial will be,
the motion may be continued wntil after the answer is filed
or othcr proceedings in the case ave had waich Will enaple
The court to make such determination and Lhe court may

entertaln all procsedings In The cause until the motion has
Besn heard ard Soterrlnads




